Summary
Introduction
The rights of access to information and to protest are examples of 'enabling' rights which are valuable not just for their own sake, but also because they assist in the realisation of other rights. In South Africa, both are justiciable human rights, 1 and legislation has been passed which fleshes out the nuts and bolts of how to go about exercising these rights. This legislation is the Promotion of Access to Information Act 2 of 2000 (PAIA) and the Regulation of Gatherings Act 205 of 1993 (Gatherings Act) respectively. Despite the very different contexts in which PAIA and the Gatherings Act were promulgated, their implementation bears striking similaritiessimilarities which help us understand the limitations of rights realisation in the last two decades of democracy in South Africa. In both contexts, the very legal mechanisms designed to give effect to these rights are being administered in a way which undermines the rights themselves. The consequences are severe. If realising enabling rights, such as protest and access to information, is a precondition to the realisation of other rights, such as socio-economic rights and the right to dignity, then the South African democratic system is faltering at one of the first hurdles. Significantly, those most affected by the denial of these rights are South Africa's poorest communities.
The article explores these themes according to the following framework: by establishing the conceptual idea of 'enabling rights' and discussing protest and access to information in this context; setting out the characteristics of the applicable regulatory frameworks in South Africa; contrasting this theory with the practical reality of attempts by communities and civil society organisations to exercise the rights to protest and access to information; and, lastly, highlighting some striking parallels in these two areas of human rights law and practice, which suggest that both PAIA and the Gatherings Act serve to impede rather than advance human rights.
Enabling rights

Idea of enabling rights
Human rights discourse has long acknowledged the intersectionality of human rights in the sense that rights acquire meaning and content through the existence and realisation of other rights. The African Charter on Human and Peoples' Rights (African Charter) explicitly acknowledges that '[c] ivil and political rights cannot be dissociated from economic, social and cultural rights in their conception'.
2 While many jurisdictions have been at pains to avoid establishing a hierarchy of rights, 3 human rights are rarely violated in isolation and, therefore, the responses to rights violations should heed this intersectionality. 4 One form that this intersectionality of rights can take is when the realisation of some rights is required for the realisation of other rights. The former category of rights may be referred to as 'enabling rights ', 5 given the fact that the realisation of these rights is a necessary precondition to the full enjoyment of other rights.
From the outset it must be acknowledged that enabling rights are valuable for their own sake. Staging a protest is an important exercise of agency, and at times getting hold of information is useful just because of a 'right to know'. More often, however, we seek to protest and obtain information because there is something further that we want to achieve by doing so. The existence of these enabling rights does not guarantee that the end sought (say, for example, the provision of a house) will materialise, but it does change the relationship between the parties by empowering the rights holder to demand certain things from the duty bearer. 6 Second, it is important to note that the 'enabling' process can be multi-directional. For example, while the right to protest may be necessary in order to realise socio-economic rights, such as access to housing and adequate water, the realisation of rights such as the right to bodily integrity may, in turn, be necessary in order to unlock the exercising of the right to protest. 
Rights of access to information and to protest as enabling rights
There are various rights which may be said to fall in the category of 'enablers'. The article focuses on the right to protest and the right of access to information. 8 These two rights have been selected given noticeable parallels in the problematic way in which they are dealt with by government and the private sector in South Africa.
The notion of access to information as an enabling right is supported by the very language of section 32 of the South African Constitution, which makes a connection between access to information and the 'exercise or protection of any rights', at least in relation to information from private bodies. Bentley and Calland refer to access to information as both a 'power right' and a 'leverage right', 9 and articulate a theory of change which argues that the right of access to information can operate as a power lever to procure political space and, thereby, to claim socio-economic rights. 10 In Brümmer v Minister for Social Development & Others, the Constitutional Court confirmed that 'access to information is fundamental to the realisation of the rights guaranteed in the Bill of Rights'.
11
The same applies to protest, where the Constitutional Court acknowledged that the right to protest was central to South Africa's constitutional democracy as it exists primarily to give a voice to groups that do not have political or economic power.
12 This right will, in many cases, be the only mechanism available to them to express 7 The Preamble to the African Charter recognises that 'the satisfaction of economic, social and cultural rights is a guarantee for the enjoyment of civil and political rights'. Similarly, the their legitimate concerns. In the minority judgment in Garvas, Jaftha J held that '[i]t is through the exercise of the section 17 rights that civil society and other similar groups in our country are able to influence the political process, labour or business decisions and even matters of governance and service delivery'. 13 As Woolman puts it, section 17 'vouchsafes a commitment to a form of democracy in which the will of the people is not always mediated by political parties and the elites that run them'. 14 3 Theory: An outline of legislation governing the rights of access to information and to protest
Although a full discussion of the regulatory systems governing access to information and protest in South Africa is beyond the reach of this article, it is necessary to give the broad strokes of each in order to contextualise the problematic implementation of these rights. Section 32 of the South African Constitution contains quite a farreaching access to information right. 15 It provides that everyone has a right of access to information held by the state, and to information held by private parties and which is required for the exercise or protection of any rights. 16 PAIA came into effect in 2001, 17 in accordance with the directive in section 32(2) of the Constitution that national legislation be enacted to give effect to the right of access to information. The relationship between the constitutional right and PAIA is succinctly summed up by Hoexter, who explains that PAIA 13 Garvas (n 12 above) para 120. 14 S Woolman 'My tea party, your mob, our social contract: Freedom of assembly and the constitutional right to rebellion in does not replace the constitutional right, but because it purports to 'give effect' to it, parties must now assert the right via PAIA.
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PAIA sets out the nuts and bolts of how to go about actually submitting or responding to a request for access to information. It provides for a request system; 19 requires the designation of information officers to process requests for information; 20 provides for the publication of a manual designed to make submitting requests easy to do; 21 provides for time periods for responses to requests; 22 and allows for partial redaction of confidential material 23 and, in the case of requests to a public body, for an appeal mechanism. 24 These are all features of an access to information system designed to pave the way for affordable, quick and hassle-free access to information by everyone living in South Africa.
The right to protest is also constitutionally protected in South Africa. 25 Section 17 of the Constitution provides that '[e]veryone has the right, peacefully and unarmed, to assemble, to demonstrate, to picket, and to present petitions'. 26 The legislative accompaniment to section 17 is the Gatherings Act, which came into operation in the dawn of South Africa's democracy as a product of the attempt by the Goldstone Commission of Inquiry to bring South Africa's assembly jurisprudence in line with international practice. 27 The Preamble to the Gatherings Act recognises that '[e]very person has the right to assemble with other persons and to express his views on any matter freely in public and to enjoy the protection of the state while doing so', although this right is qualified by the duty to protest 'peacefully and with due regard to the rights of others '. 28 This reflects the language of section 17. The Gatherings Act defines what a public gathering is and outlines where, when and why a gathering can take place. It also introduces the main actors responsible for ensuring that gatherings in democratic South Africa occur peacefully. 29 A 'gathering' is understood as 'any assembly, concourse or procession of more than 15 people on any public road 30 or any other public place wholly or partly open to the air'. The purposes of a gathering can include criticising or promoting the policy or actions of any government, political party or political organisation; the handing over of petitions; and demonstrating either support for, or opposition to, the policy or actions of any person or institution.
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The three main actors involved in protest procedures outlined in the Gatherings Act are the municipality, 32 the police 33 and the convener of the gathering. The convener is the leader of the gathering and is appointed by the person or organisation arranging the gathering to be the point of contact. 34 Together, these three form the golden triangle supposedly responsible for negotiating the peaceful conduct of the protest.
For the purposes of this discussion, what is important is what the Gatherings Act provides for what should happen before a protest can occur lawfully. A convener must send a notification to the municipality of an intended gathering, using a standard form supposed to be available from all municipal offices. Notice must be given at least seven days before the planned gathering. 35 On receipt of the notification, the municipality must, within 24 hours, call the convener to a meeting at which the logistics of the gathering are discussed with the South African Police Services (SAPS) and any other required service providers, such as paramedics. 36 This meeting is often referred to as the 'section 4 meeting' or the 'triangle meeting' (referring to the three-way participation by the convener, the municipality and the SAPS). It is this triangle meeting which is the site Represented by an appointed 'responsible officer' or failing such appointment, by the chief executive officer (sec 2(4) Gatherings Act). 33 Also represented by an 'authorised member' (sec 2(2) Gatherings Act). 34 Sec 2(1) Gatherings Act. 35 There is certain information that must be included in the notice; see the helpful checklist and sample notice in FXI (n 27 above) 11-13. 36 If the municipality does not do so with 24 hours, the gathering is deemed legal and can proceed without any further formalities (secs 2, 3 & 4 Gatherings Act).
of contestation for communities across the country trying to organise lawful protests. This is discussed further below.
4 Practice: Attempting to exercise the rights of access to information and to protest
Experience of communities and civil society
Despite the existence of a progressive Constitution, as well as fairlydetailed legislation purporting to give effect to the rights of access to information and to protest, unfortunately both these rights remain outside the reach of most people living in South Africa. In fact, both PAIA and the Gatherings Act have proved to operate rather as an impediment to rights realisation than as a tool for providing effective access.
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The civil society experience of using PAIA is characterised by requests for information being met with attitudes of extreme suspicion, very poor levels of understanding of PAIA, and a general disregard for the access to information rights of communities. This uphill struggle is captured in an annual report (PAIA CSN Shadow Report) published by the PAIA Civil Society Network (PAIA CSN), 38 which documents civil society's collective experience in working with PAIA. 39 In the 2014 PAIA CSN Shadow Report (which tracks requests submitted in the period August 2013 to July 2014), the results reveal that 56,8 per cent of all requests were either expressly refused or deemed to have been refused (because they were simply ignored). See the chart below for more detail. This is clear evidence that the legislation is not achieving its desired objective of fostering a culture of transparency. CHART 1: Nature of responses to initial requests submitted to public bodies 40 Unfortunately, on the appeals front the story is not much better. In 2014, 58 internal appeals were submitted to 17 public bodies. 41 A disturbing 44 per cent of appeals were ignored. Of those appeals that were responded to, 35 per cent were denied. 42 These statistics do not reflect a society where access to information is a right and transparency is the default position. Rather, they demonstrate just how unlikely it is that the submission of a request for information will actually result in the release of information.
Another pattern emerging from the South African civil society experience is the use of inappropriate grounds for refusal by the state. This trend of relying on technical grounds for refusal to thwart access to information at a high cost to human rights is evident in MEC for Roads and Public Works, Eastern Cape & Another v Intertrade Two (Pty) Ltd. 43 In this case, an unsuccessful tenderer instituted review proceedings in order to obtain information relating to the adjudication of a tender for the repair and maintenance of hospital equipment. The state took the technical point that section 7 of PAIA 44 precluded Intertrade from demanding additional documents before it had exhausted its procedural remedies under certain provisions of the Uniform Rules of Court. 45 The court held: 46 The appellants' resistance to Intertrade's request for documentation on technical grounds was … most reprehensible … Their response is rendered more deplorable by the report contained in the department's own correspondence which shows that, whilst they were embarking on delaying tactics at the taxpayer's expense, sick and vulnerable citizens were suffering and children were dying in poorly maintained hospitals.
Perhaps the most significant case relating to access to information in South Africa thus far is that which emerged out of the struggles of the Vaal Environmental Justice Alliance (VEJA) to obtain a document known as the Environmental Master Plan which mapped pollution levels caused by ArcelorMittal (AMSA), as well as the company's plan to remediate this damage over a 20-year period. VEJA sought access to the Master Plan in order to establish the extent to which their health problems and the threats to their livelihoods were being caused by AMSA, and also to assist them in playing a role in ensuring that AMSA complied with the pollution remediation measures outlined by the company itself. When other channels proved unsuccessful, VEJA in 2011 eventually resorted to submitting a request for the Master Plan in terms of PAIA. 47 In November 2014, the Supreme Court of Appeal ordered AMSA to hand over the Master Plan. The Court made a number of critical findings in relation to AMSA's lack of good faith in its engagement with VEJA and the discrepancies between AMSA's shareholder communications and its actual conduct. 48 The Court found that the regulatory framework applicable to the environmental sector envisaged a form of collaborative corporate governance in relation to 44 Sec 7 provides: '(1) This Act does not apply to a record of a public body or a private body if -(a) that record is requested for the purpose of criminal or civil proceedings; (b) so requested after the commencement of such criminal or civil proceedings, as the case may be; and (c) the production of or access to that record for the purpose referred to in paragraph (a) is provided for in any other law. (2) Any record obtained in a manner that contravenes subsection (1) [c]orporations operating within our borders, whether local or international, must be left in no doubt that, in relation to the environment in circumstances such as those under discussion, there is no room for secrecy and that constitutional values will be enforced.
This judgment has correctly been hailed as an important vindication of the rights of access to information of communities, and clearly demonstrates the 'enabling' nature of the right to information. While it is of concern that it took VEJA about 15 years to actually get their hands on a full version of the Master Plan, justice has prevailed in the end, leaving a significant judicial precedent available for all who seek to advance transparency in South Africa.
Community experiences in trying to exercise the right to protest have been just as, if not more, frustrating as for those working in the access to information sector. The experience of the women of Marikana will be highlighted in order to demonstrate this. In August 2012, South Africa witnessed a degree of police brutality unprecedented in the democratic era, when 44 mine workers were killed during a strike on the platinum belt near the Lonmin mine at Marikana. In response, the women of the Marikana community decided to express themselves by organising a march to the local police station. They sought an end to police brutality in Marikana, the withdrawal of the army which had been deployed in the area, and a chance to express their grief at the death of their husbands, sons, lovers, fathers, brothers and friends. 51 In the context of a discussion of protest as an enabling right, it is pertinent to mention that they also wanted to draw attention to longstanding and ongoing violations of their rights to housing, adequate water and electricity, and the absence of schools, medical facilities, sanitation, roads and other basic infrastructure in their communities. 52 However, all notices to the relevant municipalities were rejected with frivolous reasons provided, thus denying the women their right to protest. After attempting unsuccessfully to resolve the impasse through engagement with the local authorities, the women sought assistance from the Centre for Applied Legal Studies (CALS).
53 Late into the night on 28 September 2012, CALS prevailed in an urgent application in the North West High Court. The court order set aside the municipalities' decision to prohibit the march, recognised the women's rights and allowed the march to proceed.
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Unfortunately, the struggles of the women of Marikana to peacefully exercise their rights to protest did not end there. When in 2014 they again sought to hold a march, they again met with hostility and obstruction from the local authorities. This took the form, for example, of the two municipalities involved attempting to delay the holding of the triangle meeting by bouncing responsibility between them, claiming that notice had been served on the incorrect municipality. This time the women sought to gather on 21 March 2014 (Human Rights Day in South Africa) in an attempt to support mine workers in their community who were at the time engaged in a protracted strike against exploitative wages in the South African platinum sector. Again, it was unfortunately only due to the intervention by lawyers that the women of Marikana were able to proceed with their attempts to protest lawfully and peacefully.
Although this is a single story of one community struggling to exercise their constitutional right to protest, it is a common one. In South Africa, both the frequency and severity of protests have in recent years been steadily on the rise. Statistics on protests in South Africa abound. According to one source, in 2006 there were 11 000 protests in South Africa which translates to about 30 protests per day. 55 57 What is clear is that the system designed by the Gatherings Act is not working in practice.
Similarities in problematic implementation
The primary purpose of the article is to draw on lessons from practice in order to highlight the very similar ways in which the realisation of access to information and protest rights are being thwarted. The next section identifies some of these parallels.
Legislation deliberately or incompetently misinterpreted
The first and probably most significant similarity relates to the role of government officials in the interpretation of legislation. Both PAIA and the Gatherings Act are misunderstood -or deliberately improperly applied -by government officials tasked with implementing them. In relation to the Gatherings Act, municipal officials routinely operate on the basis that the conveners of a protest are required by the Gatherings Act to ask for permission to protest when this is in fact not the case. The requirement is notification, not consent. The Gatherings Act requires municipalities to be involved in the administration of the right to protest but not in providing consent. Local officials thus substitute an obligation to facilitate protest with a right to veto. As emphasised in the Local Government Briefing Note, '[t] he notice of a gathering should not be seen as an "application". Municipalities may, in principle, not refuse gatherings to take place.'
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The legal position is that the only grounds on which a protest can lawfully be prevented by the municipality before the protest has commenced is if less than 48 hours' notice is given 59 or if the gathering poses a threat of injury to participants or others, of extensive damage to property or of serious disruption of traffic and SAPS is not equipped to contain that threat. 60 Even then, a reasonable suspicion of violence is not sufficient. There must be credible information submitted under oath in an affidavit. Importantly, neither the purpose of the protest, nor past indiscretions by the group organising it are relevant considerations. The validity of a prohibition thus stands or falls on the ability of SAPS to provide security.
In addition, if the municipality suspects that a gathering may need to be prohibited, the triangle meeting must still occur in good faith in 57 'No quick fix for protests study' Polity.org.za 12 February 2014 http:// www.polity.org.za/article/ni-quick-fix-for-protests-study-2014-02-12 (accessed 7 June 2016). 58 Local Government Briefing Note (n 29 above) 3. 59 Even then, prohibition is discretionary and not mandatory; see the language of 'may' in Gatherings Act sec 3(2). 60 Sec 5(2) Gatherings Act. Note that there are further sections allowing police officers to disperse a gathering once it is already in progress, but these are beyond the scope of this discussion.
order to explore whether any solutions exist. If after all this there is still no way of ensuring adequate containment of the credible threat supported by evidence on oath, reasons must be provided for the prohibition. 61 Notwithstanding this extremely high threshold outlined in the law, currently a community or social movement seeking to protest lawfully by going through the process set out in the Gatherings Act should steel themselves for the likelihood that they will be rebuffed and obstructed by either the municipality or the police, or both. 62 In Garvas, 63 the Constitutional Court upheld the validity of provisions of the Gatherings Act which impose (at least partial) liability for damage caused to property during a gathering on the conveners of the gathering unless they took all reasonable steps to avoid the damage and did not reasonably foresee the damage. Importantly, on the topic at hand, the Court in Garvas seems to indicate that the Gatherings Act envisages a process of notification and administration of logistics, not permission-seeking.
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Similar misinterpretation problems are occurring in the context of access to information, where state officials administering PAIA erroneously demand that requesters of information held by a public body should justify why they seek such information. PAIA requires no such justification. While requestors seeking information from a private entity must explain which right they seek to exercise or protect by obtaining the information sought, there is no such requirement when asking a state entity for information.
The justification for this distinction is that information in public hands is, after all, the public's information and should, therefore, be easily and publicly accessible as the default position. 65 In fact, PAIA reinforces the idea that the right of access to information from a public body is an unqualified one when it expressly stipulates in section 11(3) that any reasons for the request given by a requester, or whatever the information officer may suspect are the reasons for the request, do not affect the right of access to information from a public body. These interpretation problems in the context of both protest and access to information must be understood in light of section 39(2) of the Constitution, which requires courts to promote the spirit, purport and objects of the Bill of Rights when interpreting any legislation. While this interpretive obligation applies specifically to courts, the spirit of the Bill of Rights would seem to require state officials to do the same, given that the Constitution is the supreme law in South Africa.
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In summary, the exercise of the constitutional right to protest does not require permission and the exercise of the constitutional right of access to information from state bodies does not require justification. In both contexts, officials are either demonstrating a pervasive misreading of the legislation or there is a more sinister, deliberate 'misunderstanding' at play. In both cases, the purpose of the legislation is to spell out the nuts and bolts of the process of making the right a reality. Yet, the way in which it is being administered in practice is having the opposite effect: Rather than facilitating the rights in question, the processes are used to impede these rights.
Delay and double standards
The second similarity in the disturbing implementation of PAIA and the Gatherings Act is that requests for information and gathering notifications are routinely ignored or left to the very last minute before a response is given. For instance, the 2014 PAIA CSN Shadow Report reflects that only 37 per cent of PAIA requests and 19 per cent of PAIA appeals were responded to within the prescribed deadline. 67 The impact of non-compliance with statutory timeframes has a debilitating effect on the rights holder when, as is the case here, their recourse is litigation. Litigation is costly, slow, intimidating and requires access to legal representation. These difficulties relating to access to justice are particularly acute for the kind of communities who are likely to be seeking to protest or to access information in the first place.
In addition to the severe impact of non-compliance by the state (or the private sector), there are also double standards about the repercussions of non-compliance. The Gatherings Act imposes criminal sanctions on the convener of a gathering who fails to comply with the procedural requirements set out in the Act.
68 Post-Garvas, there is also the spectre of liability for damages caused by other people involved in the protest. The criminal sanctions and liability for damages faced by the conveners of a gathering must be compared to the consequences for municipal officials who merely ignore protest 66 Sec 2 of the Constitution provides that '[t] his Constitution is the supreme law of the Republic; law or conduct inconsistent with it is invalid, and the obligations imposed by it must be fulfilled'. 67 2014 PAIA CSN Shadow Report (n 40 above) 3. 68 Attracting a possible penalty of a fine up to R20 000 or imprisonment of one year, or both.
notifications or are deliberately obstructive in trying to avert the holding of a triangle meeting. What are the consequences for such officials? Typically, absolutely nothing. The same is true in the context of access to information. If an information officer ignores a PAIA request and the prescribed period for response elapses, it is treated as a deemed refusal of the request. 69 That means that the requester then has to lodge an internal appeal against the deemed refusal (assuming the request is to a public body). 70 In practice, there seems to be a disturbing trend of information officers routinely ignoring the initial request and appeal being the first time PAIA requests are dealt with.
Therefore, the picture looks something like this: If the convenor of a march does not comply with the Gatherings Act, they risk a criminal record; if a local authority tries to enforce unlawful requirements (such as confirmation of the attendance of the person to whom the protestors would like to hand a petition), it is unlikely that there will be any personal consequences. Instead, the convenors will find it more difficult to hold the protest. If a requester of information submits an improper request under PAIA, they do not obtain the information, but if an information officer ignores a proper request, the requester still does not get the information. In sum, whoever is in the wrong, communities lose. The kinds of communities seeking both to protest and to access information in order to realise their rights are typically poor, vulnerable and marginalised. The current system, therefore, skews power heavily in favour of the state and runs the risk of criminalising the poor. 
Need for legal assistance
The third point of resonance in the experience of those seeking to realise their rights of access to information and to protest is the unfortunate need for legal assistance. In both contexts, the processes have been constructed in such a way that the chances of realising these rights are considerably increased by the presence of an 69 PAIA secs 27 (public bodies) & 58 (private bodies). 70 There is no internal appeal mechanism for information requests to private bodies. 71 Encouragingly, there are moves afoot to shift this power imbalance. The Social Justice Coalition, a social movement based in Cape Town which campaigns for safe, healthy and dignified communities, is currently involved in ongoing litigation (in which they are represented by the Legal Resources Centre) challenging the constitutionality of sec 12 (1) intermediary. In the experience of CALS, communities are far more likely to be able to stage a lawful protest if there is a lawyer present at the triangle meetings discussed above. Likewise, lawyerly follow-up to an access to information request also significantly increases the chances that the request is taken seriously. Unfortunately, the need for legal assistance plays out not only in the preparation for a protest or a request for access to information, but also should it become necessary to challenge a decision. In the protest context, if a march is blocked by local authorities, one's recourse is to approach a court for urgent relief within 24 hours. Similarly, if both a PAIA request and internal appeal are denied, the only remedy is to approach the courts. While in theory it should be possible to do so without the assistance of a lawyer, in reality courtrooms and legal processes remain inaccessible and intimidating in South Africa. This intermediary problem is not unique to access to information or protest, but for a country which has for 21 years been committed to access to justice, it is a disquieting reality that is slowly suffocating the realisation of rights.
Fortunately, this problem may soon be somewhat mitigated, at least in relation to access to information. For several years, civil society activists have been calling for some kind of information ombud to make accessing information a quicker, cheaper and generally more accessible process.
72 Although the South African Human Rights Commission has up to now had a mandate in relation to access to information, this is not its only or even its primary role, with the result that it has tended to confine itself to promoting knowledge about PAIA rather than acting as its watchdog. 73 The Protection of Personal Information Act 4 of 2013 has now introduced an Information Regulator which will have jurisdiction to hear appeals against unsuccessful PAIA requests. 74 The Regulator is currently in the process of being established. Interviews have been conducted and a recommended list of appointments was handed to the National Assembly in May 2016. Hopefully, the Information Regulator will operate in such a way that communities are able to challenge attempts by either government or the private sector to block access to information, without the need for assistance from a lawyer.
Interplay between state and private entities
The last parallel to be drawn between the implementation of PAIA and the Gatherings Act relates to the way in which the state and private sector play 'tag team' in their attempts to avoid accountability. In the access to information context, state officials often use the third party 72 Particularly in relation to requests or information from private bodies as there is no internal appeal mechanism against refusals of such requests, which means that litigation is the only recourse. 73 Bentley & Calland (n 6 above) 359. 74 See ch 5 of that Act. notification mechanism 75 to delay having to make a decision on an information request, hiding behind the cloak of supposed responsible handling of information. If the same request for information is made to the company concerned, the response is often that the information sought is held by the state and should be requested from them. The Centre for Environmental Rights 76 has done valuable work in documenting the civil society experience of using PAIA in particularly the environmental sector.
77 They confirm that both private and public bodies refer requesters to each other (particularly in the environmental sector when the information sought relates to permission and authorisation and is, therefore, held by both private and public bodies).
It is important to contextualise what this kind of delay may mean, as there is often time sensitivity in the need for information. Consider, for example, a community seeking information about levels of pollution and other environmental harm. If the PAIA requests are stalled for too long, the harm may well occur before the PAIA process is resolved. In the environmental context, there is often a window in which damage to the environment (and thereby to people's health and livelihoods) can be prevented. After that window closes, mitigating the extent of the damage is the best one can do. Timing is thus critical. No doubt, there are many examples from different sectors as to why accessing information is time-sensitive. This is not merely a technical matter of legal process.
This 'tag team' strategy was also evident in the Marikana women's march discussed above. In the 2014 protest, the women sought to march along a road on property owned by mining company Lonmin. One of the ways in which the municipality sought to obstruct the march was to take the position that the women would need permission from Lonmin to proceed. By sending communities with limited access to resources from pillar to post in this way, access to justice is further undermined in a country supposedly committed to making human rights a reality. Furthermore, while PAIA includes third party notifications in its envisaged regulation, the Gatherings Act provides scant guidance as to how to manage the inclusion of a private company in protest action. 75 In instances where an information officer receives a request which implicates a third party, according to sec 47 of PAIA, she must notify the third party of the existence of the request and give them 21 days to either consent to the release of the information or to make representations on the issue. 76 The Centre for Environmental Rights is a civil society organisation working in the environmental justice sector to provide legal and related support to environmental CSOs and communities. See further http://cer.org.za/ (accessed 7 June 2016). 77 The Centre for Environmental Rights has published several reports in respect of transparency and PAIA. These reports can be found at http://cer.org.za/ programmes/transparency (accessed 7 June 2016).
The way forward
So what should be done about these disturbing trends in attempts to realise enabling rights such as rights of access to information and to protest? The article does not presume to present comprehensive answers (as it is primarily about analysing the nature of the problem), but a few ideas are offered for further discussion. First, given the similarities between attempts to protest and to access information described above, it should be considered whether there are systemic trends emerging in relation to 'enabling rights'. Is the nature of the difficulties in implementation similar in relation to other enabling rights in South Africa, or to the implementation of protest and access to information rights elsewhere in Africa, in a way which may point to a more systemic picture? Second, to the extent that they do not do so already, civil society organisations and communities working on rights-based issues (whatever their focus) need to incorporate into their work a focus on enabling rights and develop expertise in these areas. This kind of intersectionality is required to enhance the possible impact of rightsbased work.
Third, the executive needs to ensure that all officials responsible for administering PAIA and the Gatherings Act -primarily located in local government -fully understand the provisions of these laws. 78 Perhaps there is room for exploring a provincial or national oversight role in these areas.
Lastly, as the office of the Information Regulator is established in South Africa, government, the private sector and civil society alike need to support the operation of this office in the hope that it may remove the need for lawyers and, hence, make access to information a more user-friendly process.
Conclusion
South Africa is blessed with a progressive Bill of Rights containing a far-reaching right of access to information, as well as a right to protest. These rights are given flesh by PAIA and the Gatherings Act respectively. Fundamentally, laws about access to information and protest have the potential to make a difference to the lives of those living in poverty by shifting the power balances between communities and the state or private sector. Twenty-two years into democracy, neither PAIA nor the Gatherings Act is living up to this promise. We cannot afford to rest on the laurels of a progressive system in theory, and must confront the pervasive implementation problems occurring in practice. The way in which both PAIA and the Gatherings Act are being implemented often impedes rather than promotes the rights concerned. The impediments in these two contexts (access to information and protest) are playing out in strikingly similar ways. The article has discussed four such similarities: misinterpretation of legislative provisions by government officials; delay and double standards; the continuing need for assistance from legal intermediaries; and the game of tag played by the state and the private sector.
If the implementation of this legislation is impeding the realisation of rights, and we understand these rights as enabling rights that hold the key to the realisation of an array of other constitutional rights, then the implementation failures have consequences beyond just the spaces of protest and access to information. Despite the potential of laws such as these, 'the prospect that they might make a meaningful contribution to a re-alignment of power relations may falter against the rock of weak implementation'. 79 The existence of such striking similarities in relation to protest and access to information may well point to the more systemic problem of civil and political rights failing to enable the realisation of socio-economic rights. The failure to realise the rights to protest and to access information undermines the ability to achieve the South African constitutional vision of a society based on dignity, equality and freedom, and strikes at the very heart of the ability to make democracy work.
